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Comm ssi oner; Burl D..Lack,.Franchise
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This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code (formerly Section 19of the Personal
| ncome Tax ict) fromthe action of the Franchise Tax
Comaissioner oh the protest of the Estate of wWilliem Garl and
(Deceased) Trust S-1755 to a proposed assessment of additional
personal ‘income tax in the amount of $1,785.50 for the year 1940..

viilliam Garland died leaving a will creating a testanentary
trust for the primary benefit of his Gandchildren_ a bank and
the testator's tWwo SONS being naued as trustees. The Wil
provi ded t hat the net ldCOG of +he trust estate (after paynent
of two annuities) shoul d ve uzsg, appiied and devoted in equal
shares to the benefit of the testutor' s grandchildren, thern :
living or thereafter born curing t- he-wi ||

r . ng the 1ife of the trust.
provi ded as follows in this connectinn:

. "y said trustees shall devote such portion of
the share of income pertaining to €ach grandehild to
t he education, raintenance and support of such
grandchild as saié trustees may determine, having in
View the circumstances of the grandehild and of its
parents; anéd the surplus income pertaining to such
grandchild shal |l be invested in the ianner hersin.
above provided by said trustees until the grandchild
arrives at legal "age, at which time sai d accumulations
and the investment thereof shall be paid over and
delivered by said trustees to the grandchild for whose
benefit such acecumulation had been nade, if he or she
be then living.

mis . from time to tine, other grandchildren ny
be born and thereby the numter of ny grandchildren

' may be inecreasaed, thenceforward the number of shares
into which the net income of the trust estate shall
be divided shall be Iikew se incregsed, but not so
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"that any newy born grandchild shall be entitled to
share in past “accunulations of income nmade for the
benefit of another grandchild, unless in the case of
the death of such other grandchild as hereinafter
provi ded.

~ "In the event of the death of any grandchild
during his or her mnority, any accunulations of
income, made for such grandchil'd and to which he
or_sho woul d have been entitled at his or her
mpjority, shall forthwith pass, and shall be paid
and transferred by ny said trustees, to the then
living issue of Such deceased grandcaild on the
principle of representation, but if there be no
such living issue then to ny then living grandchildren
and the issue of any deceased grandchild, 1n equal
shares, such issue of & dzcessed¢ grandchild to take
among themthe share to which the parent would have
been entitled on the principle of representation.”

~ The trust was to continue until each of the grandchildren
living at the tinme of the teststor's death had attained the age
of 35 years or-had died before attaining that age. A4t that tine
the principal of the trust estate and any undistributed net
incone then in the hands of the trustees were to be paid in
equal shares to the then living grandchildron and descendants of
any deceased grendchild, such descendants to take the deceasad
parent's share anong themon the principle of representation.

In performng their functions under the wll, the trustees
set up a subsidiary trust for each mnor grandchild, and every
year deposited in sach such trust any portion of the bencficiary's
year|ly share of the net income of the main trust which was not
used or paid out for the bereficiary's education, mzintenance
end support. IZach subsidiary trust was msintained apcrt from the
mai n trust and caci of the other subsidiary trusts, separate
investments were made of the anobunts dsposited ineach trust,
al | accumulations frow the investrents of a norticulear trust
viere placed in that trust, aond everything in a subsidisry trust
was deélivered to its beneficiary when he Of She pscame Of age.
in annual fiduciary income tax return was filed for each
subsidiary trust, showingastaxsble | NCOME the cmounts
doposited in the trust curing the gear for which the return was
made. an snnucl fiduciury return wos ulso filed for the main
trust, and in this a deduction WaS teken fOr the amounts paid
into cnd disclosed in the returns of the subsidiary trusts. In
claimng the decduction, the trustees relied upon Section 12{d)(2)

the Personal |l ncome Tux Act (now Section 18133 of the Revenue
?SgoTaxat|on Code), the former reading in part s follows in

"Therc shall be all owed as an additional de-

deduction in computing the net income of the estate
or trust the amount of tjie income of the estate or
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"trust for 1tS toxable year which is to be distributed
currently by the fiduciary to the beneficiaries. .,
but the anount so allowed as a deduction shqll be

i ncluded in computing the net income of the
beneficiaries whether distributed to them or not."

~ The trustees believed that theﬁ were within the scope of
this provision on the ground that the testator contemplated not
only a main trust but also a subsidiary trust for each minor
grandchild consisting of the unused portion of the income of the
main trust to be set aside for a grandchild during minority; and
that the deposit of income in such a subsidiary trust constituted
a distribution Of income to a beneficiary, The Conmi ssioner
however, was of the opinion that the testator intended to create
only one trust with several beneficiaries, that any income not
actuallg distributed or made available to any miner grandchild
renained a part of such trust, apc that no deductiog_coulg be
taken by the trustees as to any such income not so distributed

or made avail abl e.

It was, of course, within the power of the testator to
create one or several trusts. The difference of oninion between
the Appellant and the com:issioner as to the nunber of trusts
created by the will nust be resolved by ascertaining the
intention of the testator in this regard tirouch a construction
of that document. 1wsrtens' Law of Federal [ncone Taxstion states
ts follows in this connection

"More than one trust may be established by the

sane instrument. Itis a matter essentially of .in-
tention. .. .The intention of the settlors, "as disclosed
by the provisions of tie instrument, is largely
controlling ia the coustruction of the indenture,

and the construction placed thereon by the trustee

I's persuasive. The practical interpretation put upon
the will by the trustees and tie treatment of the
property as one trust are often considered quite
persuasive in determ ning whether wucre than one trust
Is created." Vol. 6, Sec. 36.18, p. 188.

. Looking at the language of the instrument here involved,
we find, first, adirection that the net jncone of the residuary
estate, after the paynent of two annuities, wgna1l. ve.nsed,
applied and devoted" equally tO the penerit of the testator's
grandchildren. e find, too, that if the allocable share of any
grandchild during his or her mnority is nore than enourh to

take care of his or her needs, the surplus is to be accunul ated
and invested for the grandchild until Re or she reaches the age

of nagorlty, at which time he or she is to be entitled to receive
everything thus accumulated and invested. Any after-born
grandchild is also to share equally in the income of the
residuary estate, but he is not entjtled to any portion of any

i ncome accunul ated prior to his birth, except rn'the event o

the death without issue of a previously born grandchild.

We believe that the provisions nentioned show an intent
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that the net incone of the residuary e ta\te Bhalol' be seci)arated
frou the residue proper; thatsenincome shall be divided into
as many parts as there are grandchildren; that the portion

al locable to each shall be considered segarate and di sthnct from
that attributable to any of the others; and that any such portion.
which is unused during the mnority of a grandchild, together

W th any accumuletions thereof, shall be held for his or her
benefit “only.

The testator, in our opinion, expressed a desire for a
nigh degree of separateness as respects the handling and
investment of the annual shares of the net income of his
residuary estate and the income derived from the investment
of those shares. The anounts held in trust for the respective
grandchildren mght, and in fact did, differ by reason of
variations in the amounts accumul ated for them the ‘time Of
their birth (i.e., before or after the death of the testator),
and the income from the investnent of the funds accumulated for
each of them., Wiile it could hot be said that the testator's
purposes could hot be carried out, through a single trust, it
cannot be denied that the use of a main and the subsidiary trusts
gr eat I_){ facilitated the administration of the trust provisions of
the wll and it is entirely reasonable to believe thst the
testator was aware that such would be the case.

Confronted with a situation similsr to that which we have
here, theCourt in Lynchburg Trust & Savings Bank v. Commissioner
of Internal Revenue, 68 Fed. 2& 356, cert. den. 292 U. S. 640,
hel d that the unused income accunulated for the tWO beneficlaries
therein involved was mheld for their individual benefit in two
Separate trusts apart from the corpus of the main trust;" and
that, therefore, the allocation of incone to an% onz of those
trusts permitted the taking of a deduction in the fiduciary
return of the mein trust under « provision of the Federal
income tax 1aw Simlar to that in the law with whichwe are
presently concerned. This decision is, in our opinion,
controll'ing here.

Ir support of his view, the Commissioner makes some point
of the fact that the word "trusts" is used in but three places
in the decedent's will, whereas the si nﬁ_ul ar "trust" i s used
approximately thirty-one tines. Waile this may be persuasive,
i1 is by vo meens controlling (Charles B. Ven Dusen, Trustees
33 B.T..i.662; Huntinegton Nat. Bank v. wymelssloner of Internal
Revenue, 0 Fed.m 24 876), purticulery a8 here, [N the face Of
a preponderance of other evidence pointing to the contrary,
Furthernore, as mentioned above i N the quotatiocn from Mertens'
Law of Federal I ncome Texztion the Trustees' interpretation of
the will as one providing for several trusts iS slso persuasive
as to the intent of the testator. Houston Lang & _Trust Co, ,
Trustee, 33 B.T.A.73.

The Commissioner has attemnted to distinguish the Instant
matter from the_Lynchburg case on the ground that in the latter
the bencficiaries had z vested interest in the income accumulated
for them whereas here the interests were contingent until the
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beneficiaries reached the age of majority. ve fail for several..
reasons to see how such a distinction can be sustained. In the
first place, the accumulations here are of income actually
payabl'e to persons in teing - people, indeed, tO whoi: ail the
income accumulated might originally have' been distributed by the
trustees nad that been necessary. Therefore, apropos is Section
694 of the Gvil Code, providing that a future interest. (an

i nterest entitling the owner of "property to its possession at some
future date) is vested "when there Is a person in being who woul d
have & right, defeasible or indefeasible, t0 the immediate
possessi on of the property, upon the ceasing of the intermediate
or precedent interest.” I'n the second place, the -law favors the
vesting of interests in property, and, waenever possible, on
interest will be construeds vested rether than contingert. In
re oeVries, 17 Cel. app. 184, Hence, if there js any doubt here
as {0 The nature of the interests of the grandchildren in the
accunulated income, they cshould be considered zs vested. But we
do not believe that eny such doubt exists and are of the opinion
that the accumulations were vested in andbel onged absolutely to.
tae beneficiaries, subject to delayed possession and enjoyment or
to possible divestient should they not survive until the age of
maj ority.

The Comuaissioner al SO relies upon Urauhart V. Commissinner,
125 Fed. 2d 701, involving a factual situetion somewhat similar to
the cne here. That case, however, isdistinguishable in that
there the income accu.ulated was to be heidby the trustors as
part of the principsl of the trust estate, whereas here the aceu-
nul ated income Was to be separated frou the trust corpus.

ORDE

el

Pursuant to the views of the Board on file in this pro-
ceeding, and good cause appearing thersf OF,

/I T IS HEREBY CRUERED, 4DJUDGED 4ND LECRZED, pursyant tO
Section 18595 of the Revenue and Texztion Code, tiet ihe action of
Chas. J. McColgan, Franchise Tex Commissionsr, on the protest of
the Estate Of Villiam Garland (Deceased) Trust S-1755 to a pro-
posed ossessment Of additionsl Personal "income tcx in the smount
of " §1,785.50 for the year 1940 be and the same is hereby reversed?

Done at Saecrarento, Californie, this 6th dog of Jaunuery,
194G, by the Stcte 3ocrd’ of Equalization.

. G Bonelli, Chuirman

J. Il Quinn, Fember
J. 1. 3cawell, lienber
G. R. Reilly, lember

«TTEST: Dixwell L. Pierce, Secretary
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